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Meeting of Specie) Committee. 


The special committee appointed to give consideration to the matter 
of allowance for swells will hold its next meeting in Chicago, on the 15th. In 
the meantime, our members are earnestly requested to advise the Washington office 
of their views, especially in regard to a tolerance, and the option of an allow- 
ance of at least double the tolerance in lieu of claims for swells. Those who 
have not already reported are requested to send in their reports of their ex- 
perience in losses due to swells and claims after their products are shipped out 
to the distributor. These reports should cover any series of years that is avail- 
able from their books. 


Revised Bulletin on Swells and Springers- 


The revised bulletin on swells and springers is now ready for dis- 
tribution. A large number of these bulletins heave been printed and will be 
mailed to all food officials and distributors. Should any of our members de- 
sire additional copies, please advise the Secretary's office at once, as the form 
will be held intact for a short time to print a second edition, if necessary. 

This bulletin is exceedingly important, in view of the recent ruling of the Bureau 
of Chemistry and the action of certain states and cities regarding the disposi- 
tion of spoiled canned foods. 


‘The timeliness of this bulletin is emphasized by e clipping just fe- 
ceived. Quoting the city chief food inspector, the article states: 


"“gpoiled contents in a can are indicated when 'swells' occur in the 
tin, or when the can has a ‘flipper’ top--that is, one which has been raised 


slightly by the pressure inside, and which cannot be easily forced down with the 
fingers. 


This is not an extreme case at all, as meny food officials who are 
charged with the enforcement of food laws, in many instances even to the extent 
of destroying spoiled foads, look upon all abnormal canned foods as spoiled, even 


though they may be merely springers, hydrogen swells, or soiled from leaks in 
other canse 


Association's Counsel Reviews Late Court Decision. 


In the case of Chysky vs. Drake Brothers Company, Incorporeted, suit 
was brought against the maker of e piece of cake in which was contained a nail, 
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baked into the cake in such a way that it éould not be discovered by inspection, 
which hed stuck in the plaintiff's gum and so infected it as to necessitate the 
removal of three of the plaintiff's teeth. No negiigenve on the part of the manu- 
fasturer was alleged, but the action was brought on the theory that the manufac- 
turcr head impliedly warranted when the cake was sold, that it was fit for human 
consumption, and that such implied warranty inured to the benefit of the plaintiff 
as @ subsequent consumer of the cake in a lunch room, 


A verdict was given for the plaintiff end this was affirmed bg the 
Appellate Division, the case being reported in 162 N. Y¥. Supp. 459. 


In New York a retail dealer is held on an implied warranty that food 
is fit for human consumption, so that it makes no difference whether ar not there 
is any negligence on the part of the retailer. The effort in this case was to ex- 
tend this law to cover the case of a manufacturer or whol¢saler who did not fur- 
nish the food directly to the injured person. The court decided that there was 
no such warranty, and finally dismissed the case, saying: 


"The plaintiff received the cake from her employer. By reasn of its 
condition it was not fit for human consumption. Her employer bought the cake from 
the defendant. Is it liable te the plaintiff for the injuries sustained? We do 
not think so. If there were an implied warranty which inured to the benefit of 
plaintiff it must be because there was sme contractual relation between her and 
the defendant and there wes no such contract, She never sew the defendant, and so 
far as it eppears, did not know from whom her employer purchased the cake. The 
general rule is that a manufacturer or seller of food, or other articles of per- 
sonal property, is not liable to third parties, under an implied warranty, who 
have no contractual relations with him. The reason for this rule is that privity 
of contract does not exist between the seller and such third persons, and unless 
there be privity of contract, there can be no implied warranty. The benefit of a 
warranty, either express or implied, does not run with a chattel on its resale, 
end in this respect is unlike a covenant running with the lend so as to give a 
subsequent purchaser a right of action ageinst the original seller on a warranty. — 


"It may be ascumed that under certain facts and conditions the manu- 
facturer of an article would be liable to a third pereén, even though no contrac- 
tual relation existed between them, if the article sold were negligently prepared 
or manufactured. (MacPherson v. Buick Motor Co., 217 N. Y. 382, and authorities | 
there cited; Williston on Sales, Sec. 244; Thompson v. Quaker Oats Co., 239 Mass. 
147; penring Berkson, 223 Id. 257; Tomlinson v. Armour & 75 Le 748; 

0. 


Johnsor. v. Cadillac Motor Car Co., 261 Fed. Rep. 878; Haley V. Swift & Co», 152 
Be 


“But the recovery in the present case was not based upon the negli- 
gence of the defendant. Plaintiff limited her right to recover to a breach of a 
warranty. She specifically stated in her bill of particulars ‘such breach of war- 
ranty by defendant sho m.kes the issue in this action.' I have not been able to 
find any authority, in this state at least, which would permit a recovery uzon 
thet ground ard the great weight. of authority in this country and Englard ‘s di- 


rectly to the contrary. (See Ketterer v. Armour & Ca., 247 Fed. Repe ¥21, and 
@uthorities there cited. )" 


There is some conflict as to whether a manufacturer is held on an im- 
plied warrenty in the absence of negligence. The states of Iowa and Kansas afpar- 
ently hold the manufacturer, but in Alabema, Arkaness, Massechusetts, Missouri, 
Tennessee, and now in New York, the courts apprently nold that there is nv implied 


marranty and no liability on the mrt of the manufacturer in the absence of nez!i- 
gence. 
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Proper Merking of Unlebeied Canned Foods. 


The attention of this office hes been called to the proper marking of 
canned foods which are shipped unlabeled for buyer's label. It is reported that 
distributors sometimes have considerable trouble getting the grades properly 

sorted, because each case is not plainly marked. Of course it would be a great 
deal better if each can carried a code mark, as the Association has recommended 


from time to time. However, in lieu of that, the coding on the case at least 
would be helpful. 


Canner Informs Local Editors. 


The Association has been calling on publishers and editors for the 
past few weeks. One of the executives, in making a trip recently, on which he was 
calling on newspaper editors, was agreeably surprised to find the interest shown 
on the part of the editors of the newspapers in Grand Repids, Michigan. One of 
the canners there had seen to it that these editors were supplied with up-to-date 
information on the canning industry at all times. 


This splendid work on the part of the canner was shown in the reac~ 
tion of the editors to the industry. Let us hope our members elsewhere will keep 
their local editors equally well informed. 


United States Army in the Market for Canned Peas. 


The United States Army will receive bids at the Chicago Quartermaster 
Intermediate Depot, 1619 West Pershing Road, Chicago, Illinois, until 10 ame, 
Standard Time, July 26, 1923, on 81,600 No. 2 cans of peas, extra standard. 


Canners interested should comaunicate with the above depot, and re- 
quest blanks for bids on this requisition. 


Jobbers and Canners Have Joint Res 
‘When Slack-Filled Cane Are Specified by Buyer. 


One of the evils of the canning industry has been the occasional slack 
filling of cans. This is being encoureged by an occasional distributor. Slack 
filling not only wrongs the censvmer, but the practice is of real damege to the 
canning industry. The better olass of canners, through the Netionel Canners Asso~ 
ciation, has done overything possible tc discourage siack filling, and the Covern= 
ment is standing firm in the prosecution of cases of this kind. 


The following letter from the Bureau of Chemistry will do much towards 
minimizing this illegal practice. 
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July 6, 1923. 


National Canners Association, 
1739 H Street, N.W., 


Washington, D.C. 
Gentlemen: 
I am quoting herewith in full a letter which I have had occasion to % 
address to the responsible officers of certain wholesale distributing organize- aa 
tions: 


"Wie have recently had our attention called to the fact that a number 
of canners have received orders for consignments of canned goods from jobbers or 
distributors specifying that the drained weight of the food packed in the can be 
less than that which has been determined as being the proper fill to meet the re- 
quirements of the Federal Food and Drugs Act. Canners receiving such specifica- 
tions have appealed to the Bureau of Chemistry to learn whether they will be ex- 
empted from responsibility for a violation of the Act for packing such slack 

filled goods upon definite specificetions. 


“Presumably the jobbers or distributors have placed such orders under 
the impression that the responsibility for slack filling would rest upon the can- 
ner, and that if action were taken under the Food and Drugs Act, it would be di- 
rected solely against the canner, even though the goods were packed in accordance 
with the buyer's specifications. The canner will unquestionably have a responsi- 
bility under the Act in a case of this kind, but this responsibility would like- 
wise be shared by the jobber or distributor, and action might readily be directed 
against him either through prosecution or by seizure of the goods in question. . 


"While I do not know that any members of your association are in any 
wise involved, it occurs to me that you may think it desirable to bring to their 
notice the fact that the distribution, as well as the packing of slack filled 

canned goods, will constitute a violation of the Federal Food and Drugs Act which 
may lead to prosecution or seizure." 


Very truly yours, 
(Signed) W. G. CAMPBELL 


Acting Chief, 
Bureau of Chemistry. 
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